When Joe started in 1981 he was instructed of his rights
under the Mine Act (Tr. 308, 309).  But he was not given a copy
of the MSHA booklet because there is no such legal requirement
(Tr 309). Management did not want the Miner's Rights booklet
distributed for that reason (Tr. 309, 310). After 1981 Bradshaw
did not distribute the booklets as part of the miners' orien-
tation (Tr. 310).  In teaching the newly hired miners Bradshaw
reviews a typed copy of the booklet (Tr. 311).

On March 18, 1985 Andre Douchene had been elected as the
miners' representative by two ballots.  There are 150 miners at
the mine (Tr. 314).

On December 8, 1981 MSHA inspectors Alvin Fischer and Donald
L, Myers handed out MSHA booklets (Tr. 317, 318).  One of the
booklets were turned over to the then unit manager, David L,
Lewis {Tr, 318). After an investigation it was concluded that it
was not MSHA's responsibility to distribute the pamphlets,  Lewis
then wrote to Russell, the MSHA subdistrict manager for the Coeur
mines (Tr. 318, 319). A conversation followed with the in-
spectors and Lewis directed them to stop such distribution (Tr.
319; Ex. 21). On February 24, 1982 the then Assistant Secretary
of Labor for Mine Safety and Health confirmed that the practice
of distributing such pamphlets was "not representative of any
official MSHA policy" (Tr. 347, 348; Ex. D) .

Respondent's Evidence

MSHA Inspector Donald P. Downs, Mike Lee and Andre Douchene
testified for respondent.

DONALD P. DOWNS, an MSHA inspector for over 12 years, is
assigned to the Coeur d'Alene office (Tr. 383).

He first began inspecting ASARCO in 1984, There have been
12 quarterly inspections (Tr. 385).  He couldn't recall definite-
ly if he inspected the tugger at the 277 raise, 3100 level (Tr.
386, 413). Downs has talked to Joe at his worksite but Joe has
never expressed any concerns about the tugger (Tr. 387, 388).  No
citation was ever issued regarding the tugger (Tr. 388, 412; Ex.
C27). Inspector Jim Arnoldi, who accompanied the witness in
February 1985, never suggested a citation should be issued
concerning the tugger (Tr. 388). Generally, at a close out
conference, the parties review the just concluded inspection.  At
this conference, on February 21, 1985 Jim Arnoldi announced that
he would be the next inspector.  Downs denied that.  Douchene
said he wasn't going to have him (Arnoldi) there because he had
too many relatives and he had a conflict of interest (Tr. 390).
He'd just write a letter and get rid of him (Tr. 391, 391).  As
they walked out the door Arnoldi said to Douchene that "If you
was a good manager, you wouldn't have this problem".  Douchene
also stated to both inspectors that "You may be the law but we'll
see who the law is around here".  Downs replied that they were
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